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Spring 2019                            (507) 288-5567 
 

 

Serving clients throughout Southeastern 

Minnesota in our Rochester and St. Charles offices. 

Rochester: 1765 Greenview Drive SW 
St. Charles: 819 Whitewater Ave 

Protecting the Farm from Medical Assistance 

The primary goal of most individuals is to preserve assets for their children and to avoid having to sell everything 

to pay for the nursing home. This can be a challenging goal when much of the family’s assets consist of farmland.  

Minnesota has a 5-year look back period for gifting. This means you cannot give anything away for less than the 

fair market value within the 5-years prior to needing nursing home care if you will be applying for Medical 

Assistance.  

Gifting farmland, equipment, grain, or livestock can be advantageous if done early. However, there are drawbacks 

to consider when gifting such as the loss of control over the asset, the loss of income from the asset, the loss of a 

step up in basis, gift taxes and filing a gift tax return, the loss of constitutional homestead protection from 

creditors, and the loss of homestead classification for property tax purposes. 

Other common approaches with farmland are to gift the property and retain a life estate or to sell the property on 

a contract for deed. While these are great planning tools for the next generation, they do not completely protect 

the asset. The life tenant’s interest in the property, as well as any income from the contract for deed, are 

considered available assets and income for Medical Assistance purposes.  

Transferring assets to a family partnership or limited liability company also does not completely protect the assets 

from Medical Assistance. If the Medical Assistance applicant retains an interest in the business entity, their 

percentage of ownership will be counted toward their asset limit.  

The Medical Assistance laws do provide some exceptions that can help protect the farm. Such as, the homestead 

exclusion, two-year caregiver rule, allowing assets to be excluded if they are assets of an active trade or business, 

and updating estate planning documents to account for the community spouse predeceasing the ill spouse.  

Excluded assets may still be subject to estate recovery. This can be done by making a Medical Assistance claim 

against the estate of the Medical Assistance recipient, their spouse or by putting a lien on real property.  

Many farmers may never need to apply for Medical Assistance. There are also many other alternative options to 
provide enough income to pay for the cost of care. Those alternatives include: 
 

 Re-negotiating leases to reflect a fair market rental rate to obtain a higher income to pay for care; 
 Selling or renting machinery to farming successors; 
 Selling real estate to successors for its fair market value; 
 Reducing non-productive assets or real estate by selling or placing land in a governmental program such 

as the Conservation Reserve Program;  
 Obtaining long-term care insurance; and 
 VA benefit options. 
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The Who(s) and What(s) of Establishing a 
Guardianship and Conservatorship  

 
Who Can (and Should) Petition for Guardianship or Conservatorship? 
Minnesota law provides that anyone may be the petitioner for guardianship and conservatorship, assuming that 
person has useful knowledge to start a guardianship and conservatorship. This holds true even if someone like a 
spouse, child, close relative, or social worker is not the one to commence proceedings. As part of the 
guardianship/conservatorship petition, the petitioner must state his or her name, address, telephone number, and 
describe his or her interest in the proceeding and relationship to respondent. The intent here is to always make the 
court available to protect a person when needed. 
  
Who Should be Notified of Guardianship and Conservatorship Proceedings? 
The purpose of a guardianship and conservatorship 
proceeding is to protect the ward and protected person. The 
focus of the proceeding is to determine whether or not the 
respondent is incapacitated and in need of a guardian to 
protect the respondent’s person and a conservator to protect 
the respondent’s property. When determining who should 
receive notice of the proceedings, the court is looking to give 
notice to those persons who have useful and accurate 
information that will assist in providing protection to the 
respondent. Interested parties may include: 
 
The respondent’s spouse, if any, or if there is no spouse, the 
person, if any, with whom the respondent has resided for six months or more;  
 
The respondent’s adult children, or if none, the respondent’s living parents and adult brothers and sisters, or if none, 
the respondent’s next-of-kin; 
 
The administrative head of any institution where the respondent is a patient or resides; 
 
The respondent’s legal representative; and 
 
The nominated or proposed guardian and conservator. 
  
What are the Reasons for Guardianship and Conservatorship? 
The allegations in the Petition must support the ultimate court determination that the respondent is an incapacitated 
person as defined under Minnesota law. These allegations must include: 
The current mental condition and prognosis for the respondent, which often repeats the information found in the 
physician’s statement; 
 
Specific examples and facts to support the appointment of a guardian and/or conservator, which may include specific 
examples of how the respondent cannot provide adequate self-care, how the respondent places himself or herself at 
risk, or that reflect the respondent’s inability to make informed decisions or manage his or her property or business 
affairs. 
  
What Powers Should be Requested for the Guardian and Conservator? 
Only the powers requested in the petition can be granted, so it is important to request all powers that may be needed. 
The purpose of this requirement is to compel the petitioner and the court to carefully consider the least-restrictive 
alternatives to a general guardianship and conservatorship and to encourage the least possible interference with the 
respondent’s right. 
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Charitable Remainder Trusts for Retiring Farmers  
One of the most common situations facing retiring farmers is a looming income tax burden. From year to year,
farmers are buying seed, fertilizer, and other inputs for next year’s operations while also deducting machinery and
equipment. In the last year of business, the farmer often has assets with little tax basis and no offsetting input and
business expenses to reduce taxable income. Charitable remainder trusts can offer relief for farm owners in this
situation. 
  
A charitable remainder trust is an innovative way to eliminate the tax hit by spreading income out over a number of
years, thereby decreasing the total tax burden while benefiting the farmer’s church, local library, or other favorite
charity. With proper planning, the total after-tax benefit of a charitable remainder trust will be greater than just selling
and paying the tax. 
  
The way it works is the farmer transfers crops, inventory, livestock, or farm equipment to the trustee of the trust. The
trustee then sells the assets. Since it is a charitable trust, neither the farmer nor the trust incur a capital gain. The
proceeds can be used to invest in stocks, bonds, and mutual funds. The farmer then receives an annual income stream
from the trust either for life or for a fixed number of years. When the trust is terminated, the remaining assets are
distributed to the farmer’s chosen non-profit organization. In order to qualify as a charitable remainder trust, at least
10% of the contributed assets must be projected to eventually pass to the charity. 
  
By using this arrangement, the farmer has no gains from the sale of the farm assets and the income is spread out over
a number of years, potentially at a lower tax rate. Charitable remainder trusts can even be structured to so that the
income is deferred for a number of years or designed to benefit the next generation. There are a number of ways to
customize charitable remainder trusts for each farmer’s situation. 
 
 
  
 

 

 

   

 

Farm Show 2019 

Our office attended the AgriNews 

Farm Show again this year! 

Attorneys Alyssa Jerde and Jason Wagner 

Transfer on Death Deed (TODD) 
A transfer on death deed is a type of deed that only becomes effective after a person has died. It essentially allows 

Minnesota property owners to put a beneficiary designation on real estate much like they would a bank account or 

other assets. The transfer on death deed does not alter the property owner’s ability to mortgage, sell, or lease the 

property and it can be changed as long as the owner is competent. 

  

For many Minnesotans, real estate is their only probate asset, or asset that would be subject to distribution under a 

will. When all other assets pass by beneficiary designation, it can be convenient and relatively inexpensive way to 

have real estate pass via a TODD to avoid probate. 

In the Community  
 

It has been a busy and snowy winter for us. We’ve hosted 
seminars in St. Charles, Zumbrota, and Rochester on estate 
planning, medical assistance, and farm succession planning.  
 
Attorney Margaret Cook was sworn into the State Bar of 

Wisconsin in February and is now a liscened attorney in the 

State of Minnesota and Wisconsin.  

Attorney Alyssa Jerde was featured in the Rochester Women 
Magazine as part of the 2019 Rochester Women’s Business & 

Resource Directory. She is on the cover and has a profile on 

page 17.   
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WARD & OEHLER, LTD. 
1765 Greenview Drive SW 

Rochester, MN 55902 

 

 

 
 

 
Office Hours and Locations 

 
Rochester: 1765 Greenview Drive SW 
                       Monday – Thursday 8:30 – 4:30 
                       Friday 8:30 – 3:30  
 
St. Charles: 819 Whitewater Ave 
                        Tuesday 12:30 – 4:30  
                             Thursday 9:00 – 12:00 
                             By appointment  
 
 
To schedule an appointment in either office, call 
(507) 288-5567. You can also book appointments 
online at www.wardoehler.com/book-online for 
appointments in Rochester.  

 
 
 

Ward & Oehler, Ltd. 
(507) 288-5567 

www.wardoehler.com 

Spring Seminar Schedule 
 

Protecting the Farm Seminars 
 May 14 at 1:00 p.m. 

o 125Live - Rochester 
 May 22 at 10:00 a.m. 

o Plainview-Elgin-Millville High School 
500 W Broadway  

 May 23 at 10:30 a.m. 
o St. Charles Community Center 

830 Whitewater Ave 
 

Medical Assistance Seminars 
 May 15 at 10:00 a.m.  

o Plainview-Elgin-Millville High School 
500 W Broadway  
 

To register for a seminar, please call the office or 
visit our website to RSVP. For the seminars in 
Plainview, please register through PEM 
Community Ed.  

Interested in subscribing? Give us a call at 

507-288-5567 or email Mary Lynn Schiltz at 

marylynn.schiltz@wardoehler.com and let us 

know whether you want to subscribe to 

receive this quarterly publication via mail or 


